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Purpose is to protect client confidences.

Codified in Tex. Rules of Evid. 503 and Federal Rules of Evidence
501.

ommunications between a lawyer and




Purpose is to shelter the mental processes of the attorney.
nder Fed. R. Civ. P. 26(b)(3) and Tex. R. Civ. P. 192.5.
nents and tfangible




Claiming party bears the burden showing that the document was
orepared in anticipation of litigation.

= following factors when determining

"y ( )



These documents get created many fimes, an many times more
effectively, by representatives, employees and agents of the

.
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ent (which is what most




Generally, Yes, communications and between a lawyer and his
sentative or a client and the lawyer’s representative are

.




Yes, same analysis. The Court has interpreted the reference to a
oarty’s o’r’rorneys and agents to include agents and investigators
attorneys. Unifed States v. Nobles, 422 U.S. 225, 238
sary that the doctrine protect
O NoSse




nder TRE 503 it is anyone employed by the lawyer in rendition of

D'Neill, 846 S.W.2d 590




0 avoid the hiring of an investigator directly by the client
eporting requirement.

estigator to



Memorialize the retention.

“lient, name a billing party and name the client’s




Attorney-client priviege does not apply to communications

between a client and an attorney where the attorney is

employed i in @ non- Iegal capacity. Clayton v. Canida, 223
S V. App.--Texarkana 1949, no writ).

NAEN e



Maybe so. In Optimize Tech. Solutions, LLC v. Staples, Inc., 2014
831807, 2014 WL 2728596 (E.D. Tex. June 16, 2014)
if the client reasonably




Texas Occupations Code Section 1702.133 provides for
confidentiality unless by court order. Held by the client or employer.

ne discovery order. Consider have your investigator
nder TRCP 192.3(e). Good to do in




A client’s identity is not material prepared or a mental impressions developed
In anticipation of litigation so as to be considered work product. Landry v.
Burge, 2000 Tex. App. LEXIS 6606, 2000 WL 1456471 (Tex. App. Dallas Oct. 2,

protected by the attorney-client
23, 1431 (5th Cir. 1991);




From the outset, realize that at least parts of the investigation are
going to be discovered.

=ncy and think through contact and



Reports will follow the same “in anticipation of litigation”
requirements that are listed above. But, here are some thoughts
to get that report into the work product category:

Clearly intertwine the report with legal analysis. Usually, in the
corporate context is not terribly hard to do. Consider a pass through
if using an investigator.

are you doing the report you are
Ividuo at are the



f you provide facts, data or assumptions in a protected work
ment to a testifying expert, then that is going to
and Innovative Sonic Ltd.




In 1999, a number of changes were made to the TRCP altering
privilege and discovery. In particular

TRCP 192.3(h) Statements of persons with knowledge of relevant
A party may obtain discovery of the statement of any person
elevant facts--a "withess statement"--regardless
A withess statfement is (1) @
oroved in




What is an investigator to do¢ Record or note Covertly or
Overtlye




